IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF NEW JERSEY

Lois J. Schiffer

- Acting Assistant Attorney General

Environment and Natural
Resources Division

By: Timothy K. Webster (TW-4421)

Trial Attorney

Michael Chertoff

- United States Attorney
" * By: Susan Cassell (SC-8081)

Assistant U.S. Attorney

Environmental Enforcement Sectxon
U.S. Department of Justice

P.O. Box 7611

Ben Franklin Station
Washington, D.C. 20044
(202) 514-4133 :
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4. BACKGROUND

WHEREAS the United states of America ("United States"), on
behalf of the Admlnistrator of the United States Environmental
| Protection Agency (“EPA"), tiled_a complaint in this matter
pursuant to Sections 107 and 113 of thé-chprehensive
Environmental Response, Compensation, Liability Act of 1980, 42
U.S.C. § 9607, as amended ("CERCLA") ; |

WHEREAS, the United States in its complaint seeks
reimbursement of response costs incurred and to be incurred by
EPA and the Department of Justice for response'actions in
connection with the release or threatened release of hazardous
substances at the Chemzcal Control Superfund Site in the c;ty of
Bllzabeth Union County, New Jersey (“"the Slte"), and a
declaration of Settling Defendant’s liability for further
response costs; |

WHEREAS, the Defendant ﬁhat h#s entered into this cbnsent
Decree ("Settling Defendant") does not admit to any liability to
Plalntlff arising out of the transactzons Oor occurrences alleged
in the complaint; ' -

WHEREAS, pursuant to Section 105 of CERCLA, 42 U.S.C. §
9605, EPA placed the Site on the ﬁational friorities List, set
forth at 40 C.F.R. Part 300, Appendix B, by publication in the
Federal Register on Septémber 21,‘1984, 49 Fed. Reg. 37,070;

WHEREAS, EPA has performed and funded response actions in
connection with the Site, including a Remedial Inveétigation and
Feasibility Study ("RI/FS");
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WHEREAS, the United States nas entered into a consent decree
with the defendants to this suit, with the exception of the
Settling Defendant, for performance of the Remedial Design and
Remedial Action selected by EPA for the Site in its Record of’
Decision dated September 23, 1987 (said-consent decree having
. been entered by this court on October 29, 1991), and for
.reimbursement_ef eertain eosts incurred by the United States in
connection therewlth,

WHEREAS the ob)ective of the current Consent Decree with
Settling Defendant is to settle the United States’ claim against
Settling Defendant under Section 107 of CERCLA, 42 U.S.C. § 9607,
for the reimbursement of Past Response Costs, as‘defined herein,
incurred for the Site by or on behalf of the United States prior
to the date of lodging of this Consent Decree with the Clerk of
this Court; |

WHEREAS, the Parties recognize, and the Court by entering
this Consent Decree flnds, ‘that this Consent Decree has been
negotiated by the Partzes in qood faith and 1mp1ementatlon of
this Consent Decree will expedite the cleanup of the Site and
will avoid prolonged and complicated litigation between the .
Parties, and that this Consent Decree is fair, reasonabie, and in
the public interest. |

THEREFORE, with the consent .of the‘parties to this Decree,
it is ORDERED, ADJUDGED, AND DECREED: | |




dI. JURISDICTION

1. This Court has jurisdiction over the subject matter of
v.t.his action pursuant to 28 U.S.C. §§ 1331 and 1345, and 42 U.Ss.C.
§§ 9606, 9607 and 9613(b). This Court also has personal .
Jjurisdiction over Settling Defendant. _Solely for the purposes of
“this Consent Decree and the uhdérlying;complaints, Settling
Defendant waives all objections and defenses that it hay have to
jurisdiction of the Court or to venue in this bistrict and shall
not challenge the entry of this Consent Decree or this Court’s
jurisdiction to enter ané enforce this Consent Decree.

_ iII;..EABIIEé_B_QHD-

2. This Consent Decree is binding_upon the United States
and upon Settling Defendaﬁt and its successors and assigns. Any
change in ownership or corporate or other legal status, including
but not limited to any transfer of assets or real or personal
pnoperﬁy, or bankruptcy, shall in no way alter the staﬁus or
responsibilities of Settling Defendant under this Consent Decree.

V. ONS :

3. Unless otherwise expressiy pfovided herein, terms used
in this éonsent Decfee which are defined in CERCLA or in
regulations promulgated under CERCLA shall have the meaning
assigned to them in CERCLA of in such regulations. Whenever
terms listed below are used in this COnsent‘Decree the following

definitions shall apply:



a. 'CERCLA'-shall.meen the Comprehensive Environmental
Reeponse, Compensation, and Liability Act of 1980, as amended, 42
U.5.C. §§ 9601 et seg. |

b. "Consent Decree" shall mean this becree and any attached
appendices. _ -

€. "Day" shall mean a calendar day. In computing any
ﬁeriod of'time under this Consent Decree, where the 1ast‘day
would fall on a Saturday, Sunday, or Federal Holiday, the period
shall run until the close of.business of the next working day.

d. "EPA" shall mean the United States Environmental
Protedtion.Agency and any successor departments or agencies of
the United States.

‘e. "Interest," in accordance with'42 U.s.C. § 9607(a),
shall mean interest at the rate specified for interest on
investments of the Hazardous Substance Superfund established
pursuant to the Internal Revenue Code, 26 U.S.C. § 9507. 1In
calculatlng the Interest EPA may compound on a daily, monthly or
annual basis. .

£. 4“Nationa1 Contingency Plan" shall mean the National 0il
and Hazardous Substances Pollution Contingency Plan premulgated
pursuant to Section 105 of CERCLA 42 U.s.C. § 9605, codified at
40 c.f.R. Part 300, including bﬁt not limited to any amendments
thereto. |

g. "Paragraph" shali mean a porﬁion of this Consent Decree
identified by an arabic numeral, a lower-case letter, or the word

"WHEREAS".
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h. "Parties" shall mean the United States and Settling
Defendant. |

i. "past Response Costs™ shall mean all costs, 1nc1uding,
but not limited to, direct and indirect costs, that EPA and the
U.S. Department of Justice on behalf of-EPA have incurred for
response actions at the Site prior to’the date of lodging of this
decree, and accrued Interest on such costs.

j. "Plaintiff" shall mean the United States.

k. "Record of Decision" or "ROD" shall mean the EPA Record
of Decision relating to the Site signed on Septehber 23, 1987 by
the Regional Administrator, EPA Region 11, andvall attachments
thereto. |

‘1. "Remedial Action"” shall mean the response actions at the
Site set forth in the Record of Decision.

m. "Section" shall oean a portion of this Consent Decree
identified by a roman numeral.

n. "Settling Defendant" shall meah Raymark Industries, Inc.
by, on behalf of, or as successor to Raybestos-Manhattan, Inc. |

©o. "Site" shell.mean the Chemical‘Control Superfund Site,
encompassing approximately 2.2 acres, located inythe City of
Elizabeth, Union County, New Jersey at 23 South Front street on
Block 4, Lots 1438, 1438C, and 14380 and a port;on of the
adjacent Elizabeth River into which waste materials from Block 4,
Lots 1438, 1438C, and 1438D may have come to be located.

P. "State" shall mean the State of New Jersey.



q. 'United States“ shall mean the United States of Amerlca
and its agencies and departments.
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4. wmgwm_me_mm
Within one hundred and eighty (180) days of entry of this éonsent
Decree, Settling Defendant shall pay to the United States
$22,000.00 tor Past Response COsts plus Interest calculated from
the date of entry of the Consent Decree through the date of
payment. Payment sﬁall be made by Electronic Funds Transfer
.(wﬁrrn or wire transfer) to the U.s..Department'ef Justice |
loekbox bank, U.S;A.o.'file number 9003358, the EPA Region and
Site/Spill ID number 02/55, and D.0.J. case number 90-11-2-293A.
| Payment shall be made in accordance with instructions provided by
the Plaintiffvto the Defendant upon executieh of the Consent
Decree. Payments by EFT must be received by the U.S. Department
of Justice lockbox bank by 4:00 P.M. (Eastern Time) to be
credited on that day. Notice of the payment shall be made to the
United states as specified in Section XI (Notices and
Submissions). . o ‘ ’

vI. EAIL!_JBlﬁ TO _MAKE TIMELY PAYMENTS

5. tere o - e - In the event that the
payment reguired by Paragraph.4 is not made when due, Interest,
as provided for in Paragraphs 3 and 4, shall continue to accrue
on the unpaid balance, through the date of payment. -

6. Stipulated Penalty. If any amount due to the United

States under this Consent Decree is not paid by the required



date, and the United States has not exercised any right it nmay
have under Paragraph 16, Settling Defendant shall pay as a
stipulated penalty, in addition to the Interest required by
Paragraph 5, $1,500.00 per day that such payment is late.
stipulated penalties are due and payable within 30 days of
Settlzng Defendant's receipt from ERA of a demand for payment of
the penalties. Payment shall be made by Electronic Funds
Transfer ("EFTF or wire‘transfer) to the U.S. Department of
Justice lockbox benk U.S.A.0. file number 9003358, the EPA
Region and Site/Spill ID number 02/55, and D.0.J. case number 90~
11-2-293A. Payment shall be made in accordance with
instructions provided by the Plaintiff to the Defendant upon
execution of the Consent Decree. Paymehts by EFT must be
received by the U.S. Department'of Justice lockbox bank by 4:00
P.M. (Eastern Time) to be credited on that day. Notice of the
payment shall be made to the United States as specified in
Section XI (Notices and Submissions). Penalties shall accrue as
prov;ded above regardless of whether EPA has notified Settling
Defendant.of the v;olatzon or made a demand for payment.

7. If the United States must brxng,an action to collect any
payment required by this Consent Decree, settling Defendant shall

reimburse the United States for all costs of such actlon,

‘1nclud1ng but not limited to costs of attorney tzme.

8. Payments made under Paragraphs 6-8 shall be in addition

to any other remedies or sanctions available to Plaintiff by



virtue of Settling Defendant's teilure to make timely payments
required by this Consent Decree.
YII. COVENANTS NOT TO SUE BY PLAINTIFF ‘

9. Except as specifically provided in Paragraph 11, the
United States covenants not to sue or to take administrative
action against Settling Defendant or its office:s, directors,
employees, or egents, in their capacity as representatives of
Settlin§ Defendant, pursuant to Section 107(a) of CERCLA relating
to Past Response Costs. These covenants not to sue shall take
effect upon the receipt by EPA of all paynents'required by
Sectlon V (Reimbursement of Response Costs) and Section Vi
(Failure to Make Timely Payments). These covenants not to sue
are condztloned upon the complete and satisfactory performance by
Settling Defendant of its obllgatzons under this Consent Decree.
These covenants not to sue extend only to Settlzng Defendant and
do not extend to any other person.

10. eee‘vat'o s ights. The covenants not to sue set
forth above do not pertain to any matters other than those
expressly specified therexn. Except as prov;ded in the Preceding
paragraph nothing contained herein shall in any way limit or
restrlct the authority of the United States to initiate
appropriate action, either judicial or administrative, under
Sections 104, 106, or 107 of CERCLA, 42 U.Ss.cC. S§S§ 96b4, 9606, and
9607. The United States reserves, and this Consent Decree.is

without prejudice to, all rights_egeinst Settling Defendant with



respect to all other matters, including but not limited to, the

following:

(1)

(i1)

(iidi)

(iv)

(v)

(vi)

(vii)

11.

Claims based on a failure by Settiing Defendant
to meet a requirement of this Consent Decree; '
liability arising.trom the past, present, or
future disposal release, or threat of release of

waste naterials outside of the Site,

liability for damages for injury to, destruction

of, or loss of natural'resources; inoluding the
reasonable cost of assessing such injury,
destruction, or loss; ‘

liability for response costs that have been or may
be incurred by any federal agencies other than EPA
or the Department of Justice on behalf of EPA; |
criminal liability, |

liability, if any, for violations of federal or
state law which occur during or after
implementation of the Remedial Action; and

claims for costs incurred or to be incurred by. the
United States in connection with the Site that are
not Past ‘Response Costs as defined herein.

. COV N N

Settling Defendant hereby covenants not to sue and

agrees not to assert any claims or causes of action against the

United States with respect to the Site or past Response Costs or

‘this Consent Decree, including, but not limiteqd to, any direct or

- 11 -



indirect claim for reiibgrsement'tron the Hazardous Substance *
Suéerfund (established pursuant to the Internal Revenue Code, 26
U.S.C. § 9507), under CERCLA §§ 106(b) (2), 107, 111, 112, or 113,
or any other provision of law, or any’claims relating to Past °
ResponseICOsts./ Nothing in this Consent Decree shall be deemed
to constitut§ preauthorization of a claim within the meaning'of
Sec;tion 111 of CERCLA, 42 U.S.C. § 9611, or 40 C.F.R. §
300.700(q). | |

. °T OF ¢ : TON PRO o)

12. Nothing.in this Consent Decree shall bé construed to
create any'rights in, or grant any cause of action to, any person
not a party to this Consent Decree. Each of the Parties
expressly reserves any and all rights (including, but not limited
to, any right to contribution), defenses, claims, demands, and
causes of action which eachiparty may.hﬁve with respect to ahy
matﬁer, transaction, or occurrence relaﬁing in any way to the
Site against any person not a party hereto. _

13. With regard to claims for contribution against Settling
Defendant for Past Response Costs, thé'Parties hereto agree that

/ Settling Defendant is entitled to such ﬁ#otectiorﬁ from
contribution actions or claims as is provided by CERCLA Section
113(£) (2), 42 U.S.C. § 9613(f)(2). This paragraph shall take
effect upon ﬁhe receipt by EPA of all payments required by
Section V (Reimbursement of Response Costs) and Section VI _

(Failure to Make Timely Payments)._ Furthermore, this paragraph

- 12 -



is conditioned upon the complete and safisfactory performance by
Settling Defendant of its obligationé'dnder this Consent Decree.

14. Settling Défendant agrees that, with respect to any
suit or claim for contribution brought by it for matters related
 to this Consent Decrée, it will notify the United States in
writing no later than so.days‘prior to the initiation of such
suit or claim. Settling Defend#nt also agrees that, with respect
to anf suit or claim fér contribution brought‘agaihst it for
ﬁatters.related fo‘this Consent Decree;_it will notify in writing
the United States within 10 day; of servicg of'ﬁhe complaint on
it. 1In addition, Setﬁling Defendant shall notify the United
States within 10 days of service or receipt of any Motion for
Summary Judgment and within 10 days of receipt of any order from
»a court setting a case for trial for mattefs related to this
Consent Decree and always before the date tﬁe métter is set for
trial.

15. 1In any subsequent administrative or judicial proceeding
initiated by the United States for injunctive relief, recovery 6f
response costs, or other appropriate relief relating to the Site,
Sgttling Defendaht shall not assert, and may not maintain, any |
defense or claim based upon the principles of waiver, res
judicata, collateraliestoppei, issue preclusion, claim-éplitting,
or other defenses based upon aqy.contention that the claims
raised by the United States in the subsequent‘proceeding were or
should have been brought in the instant case; provided, however;

that nothing in this Paraétaph affects the enforceability of the



covenants not to sue set forth in Section VII (Covenants Not to
Sue by Plaintiffs). .
X. _EFFECT OF BANKRUPTCY ON SETTLEMENT

16. Settling Defendant is currehtly the object of an
involuntary bankruptcy petition filed against it in the United
States Bankruptqy éourﬁ for the Eastefn District of Pennsylvania,
captioned In re: Ravmark Industries, Inc, Bankr. No. 89-20233
(Bankr. E.D. Penn. filed Feb. 10, 1989). Settling Defendant
represents that no Order for Relief has baeh entered against it
in that action or any other action. 1In the event that an Order
for Relief is entered against Se;tlingvbeféndant in the action
referenced abovelor in any other action before the full payments
specified in Section V (Reimbursement of Response COsts) and
Section VI (Failure to M&ke Timely Paymenté) have been maﬁe,
wvhether timely or'not, this Consent'Decree shall be voidable by
the United étates and if voided the terms of the Consent Decree .
may not be used as evidence in any litigation between the

Parties.

. ON O ORDS

17. Until 6 Years after the entry of this Consent Decree,
Settling Defendant shall preserve and tetain all records and
documents now in its possession or control or which come into its

possession or control that relate in any manner to its liability

- for response actions conducted and to be conducted at the Site,

regardless of any corporate retention policy to the contrary.

- 14 -



'18. At the conclusion of this document retention period,
Settling Defendant shall notify the United States at least 90
days prior to the destruction of any such records or documents,
and, upon request by the United States Settling Defendant shall.
deliver any ‘such records or documents‘to the EPA. Settling
Defendant nay assert that certain documents, records, and other
information are privileged under the attorney-client privilege or
any other privilege recognized by federal law. If Settling
Defendant asserts sueh a privilege, it shall provide Plaintiff
with the following: (1) the title of theedocunent, record, or
information; (2) the date of the document, record, or
information; (3) the name and title of the author of the
document, record, or informetion; (45 the name and title of each
addressee and recipient;.(S) a description of the subject of the
document, record, or information; and (6) the Privilege asserted.
However, no documents reports, or other 1nformation Created or
generated pursuant to the requirements of this or any other
consent decree with the United States shall be withheld on the
grounds that they are privileged. If a claim of pPrivilege
applies only to a portion of a document, the document shall be
Provided to Plaintiff in redacted form to mask the privileged
information only. Settling Defendant shallvretain all documents,
records, and information that they claim to be privileged/until
the United States has had a reasoneble opportunity to dispute the
privilege clainm and any such. dispute has been resolved in

Settling Defendant’s favor.

- 15 -



19. Settling Defendant hereby certifies, individually, that
it has not altered, mutilated, - discarded, destroyed or otherwise
disposed of any records, documents, or other information relating
to its potential liability regarding the Site since notification
'pf pPotential liability by the United States or the filing of suit
‘against it regarding the Site and that it has fully complied with
any and all EPA requests for information_pursuant to Sections
104 (e) and 122(e) 6f éERCLA and Section 3007 of the Resource
Conservation and Recovery Act ("RCRA"), 42 U.S.C. § 6907.

20. Whenever, under the terms of this Consent Decree,
notice is required to be given or a document is fequired to be
sent by one party to another, it shall be directed to the
individuals at the addresses specified below, unless those
individuals or their successors give notice of a change to the
other Parties in writing. Written notice as specified herein
shall constitute complete satisfaction of any written notice
requirement of the Consent Decree with respect to the Upited
States, EPA, and Settling Defendaht, respectively.

S to _the ited States:

Chief, Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice
P.0. Box 7611
Ben Franklin Station
Washington, D.C. 20044

Re: 90-11-2-2932

S _to :

Kristine M. Leopold
Assistant Regional Counsel o

- 16 -



U.S. E.P.A. Region II
- 26 Federal Plaza
New York, NY 10278

Brendan K. Collins

Ballard, Spahr, Andrews & Ingersoll
1735 Market Street, Sist Floor -
Philadelphia, PA 19103-7599

xIIIL__BEIEEIIQH_QE_E!BISDIQIIQE

21. This Court shall retain jurisdiction of this matter for

the purpose of enforcing the terms of this Consent Decree.
v, 0 OR C_COMME

22. This Consent Decree shall be lodged with the Court for
a period of thirty (30) days for public notice and comment. The
United States reserves the right to withdraw or withhold its
éonseht if the comments regarding the Consent Decree disclose
facts or considerations whibh indicate fhat this Consent Decree
is inappropriate, improper, or inadequate. Settling Defendant
consents to the entry of this Consent Decree without further
notice.

23. 1If for any reason this Court should decline to approve
this Consent Decree in the form presénted, this agreement is
voidable at the sole discretion of any Party and the terms of the
agreement may not be used as evidence in any litigation between
the Parties. _ |

X!;..ﬁIEEAIQEIE§L§EB¥I§E

24. The undersigned representative of Settling Defendant to
this Consent Decree and the Assistant Attorney General for the
Environment and Natural Resources Division of the United States



Department of Justice certifies that he or she is fully
auﬁhqrized to enter into the terms and conditions~of this Consent
Decree and'to exe;ﬁte and legally bind such party to this |

" document.

25. Settling Defendant shall identify, on the attached
sighature page, the name and gddreés of an agent who is
authorized to accept service bf process by mail on behalf of that
party with'respe;t'to all matters arising under or relating to
this Consent Decree. Settling Defendant waives any objection to

service made by mail to the person so identified.

' — :
SO ORDERED THIS _JS DAY OF %«,« , 1987
. ' - 7




THE UNDERSIGNED PARTY enters into this Consent Decree in the .

matter of V. e e e
e v e

dncorporated; je c
Civil Nos. 90-3792 (AJL), 90-3789 (AJL) (D.N.J. Filed Sept. 21,
1950) (Consolidated cases) relating to the Chemical Control
Superfund Site in the City of Elizabeth, Union County, New
Jersey. : ,

FOR RAYMARK INDUSTRIES, INC. BY, ON BEHALF OF, OR AS SUCCESSOR TO
DEFENDANT RAYBESTOS-MANHATTAN + INC.: :

~ | |
—Mé"” ' | Date: __ 7 Tusr 1993
Name: D) EFEX £ £ vdes _

Title: Presroew/7

Address: @y M ARK 14/0 «STZOES IWE
75 E4SrMAn/ ST

STUr#ors ,cr 0CY?7

o Agent Authorized to Accept Service on Behalf of Above-signed
arty: Baward SPaue AQuneews & Toeersoe

NeTe! Beendan K. Collins
Title: :

Address: 735 flarket Crreet S 5T Eoor
Thiladelphia , FA 12103 -7579
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THE UNDERSIGNED PARTY enters into this Consent Decree in the
matter of : echno ie
dncorporated; e c
Civil Nos. 96-3792 (AJL), 90-3789 (AJL) (D.N.J. Filed Sept.'21,
1990) (Consolidated cases) relating to the Chemical Control
Superfund Site in the City of Elizabeth, Union County, New
Jersey. o

FOR THE UNITED STATES OF AMERICA:

A .

_~/ M " Date: '/"/“'
Lois J. Schiffer’ '
Acting Assistant Attorney General
Environment and Natural Resources

Division ‘
U.S. Department of Justice
Washington, D.C. 20530

Michael Chertoff
United States Attorney
District of New Jersey

By: Susan Cassell
Assistant U.S. Attorney

Date: 7’/’ / G
Deputy Chief, Civil Division

ﬁ///& ] /zl 79

Date:

Timothy K. Webster ' /
Attorney )
Environmental Enforcement Section
Environment and Natural Resources

Division
. P.O0. Box 7611
Ben Franklin Station
Washington, D.C. 20044
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THE UNDERSIGNED PARTY enters into this Consent Decree in the
matter of : es v vanc vi ental Te ie
Incorporated; United States v. A.T. & T. Technologies, Inc.,
Civil Nos. 90-3732 (AJL), 90-3789 AJL) (D.N.J. Filed Sept. 21,
1990) (Consolidated cases) relating to the Chemical Control
Superfund Site in the city of Elizabeth, Union County, New
Jersey.

FOR THE UNITED STATES OF AMERICA: .

Date; 9'/3 7/f3

Acting Regiona

Region II .

U.S. Environmental Protection
Agency

'Z/, (4 .T-;@,?ﬁfﬂ;(é/( ' Date: SIESD D
Kristine M. Leopold
Assistant Regional Counsel
Region II '
U.S. Environmental Protection
Agency : ’




